This article is concerned with two aspects of the NLRB reinstatement remedy as applied in the famous Kohler case: (1) how effective the remedy was, particularly in terms of the number of employees who returned to Kohler under its protection, and (2) what factors, in order of significance, affected a worker's decision to return. The authors find the remedy was effective, since about 40 percent of those workers who received reinstatement offers accepted them. Regression and discriminant analyses of the variables affecting the decision to return confirm the thinking of labor market economists that the most disadvantaged worker (lower paid, older, less educated, less skilled, married, with children and with a nonworking wife) was most likely to return to a Kohler job. Recommendations are offered for improving the efficacy of the reinstatement remedy, with emphasis on adding a penalty cost to its back-pay feature.
when the auto workers struck Kohler in. a last-ditch efFort to force management to bargain in good faith. So began the longest industrial dispute in modem times.2
It was not until August 1960, over six years after the strike began, that the National Labor Relations Board found Kohler guilty of bad-faith bargaining. The Board ordered Kohler to bargain in good faith with the employees and to reinstate workers who applied for their old jobs.3 This raises a significant question. How effective is the present public fHjlicy remedy, especially in extended unfair labor practice strikes? This question is usually argued on the basis of logical deduction atid legal precedent. In this article, the usual method of analysis is combined with an empirical investigation of the reinstatement remedy as it operated in the Kohler case. The effectiveness of the reinstatement remedy must be judged, in part, on its operational impact. How many workers were reinstated to their jobs? What factors were related to their decision to return to Kohler? The authors do not argue that 180 INDUSTRIAL AND LABOR RELATIONS REVIEW the percentage of workers accepting reinstatement, or their characteristics, are the only criteria-or even the best criteriain judging the effectiveness of reinstatement. They do argue that an empirical analysis of the impact of a public policy remedy employed with more traditional forms of analyses can best lead to an informed judgment on the question of effectiveness.
Before turning to an analysis of the data in the Kohler case, it is necessary to discuss the mechanics of the NLRB's reinstatement remedy, with and without the back-pay feature. Subsequent sections of the article discuss the source and nature of the data available, the more general dimensions of Kohler's courtordered offer and the workers' response, the general hypothesis underlying our empirical analysis, followed by the analysis itself-a statistical examination of the determinants of the strikers' response to reinstatement. Reinstatement is analyzed further in terms of its remedial intent or objective and a recommendation is made designed to improve the reinstatement remedy.
Mechanics of the Reinstatement Remedy
Reinstatement with or without back pay applies to (1) pro-union workers discharged during union organizing drives and to (2) strikers protesting their employers's bad-faith bargaining. The differences between the two situations are worth elaborating.
An organizing union usually tries to identify and use a small group of .strongly pro-union workers in the unorganized plant. Once the campaign is on, these activities are visible to management and the work force. Some anti-union employers may fire organizers to intimidate the work force into voting against union representation. Such employers commit an 8(a)(3)* unfair labor practice. Only a small number of employees have to be discharged from a plant during an organizing drive for the employer to defeat the union at the polls.^ These employees can complain individually or through a union and usually can get the National Labor Relations Board to require the employer to offer them reinstatement. Whether they accept it or not is another question. The discharged employee's response to the reinstatement offer is likely to depend on his perception of what his work life will be like after reinstatement. Will he be tlie victim of subtle coercion or will he be accepted as though he had never struck? Moreover, the character of work life must depend on whether the union won or lost bargaining rights. If the union lost, the reinstated union activist is not likely to be welcomed back to his old job by a hostile employer.R einstatement also applies when the employer retiises to bargain in good faith witli the union. In such cases, the workers may protest their employer's bad-faith conduct by striking. In contrast to economic strikers, these unfair labor practice strikers must be taken back if they apply for unconditional reinstatement. If, liowever, the employer is innocent, unfair labor practice strikers become economic strikers and run the commensurate risk of permanent job loss. The critical point
•Section 8{a)(3) of the National Labor Relations Act prohibits an employer from discriminating a^inst employees to discourage membership in a union.
"John E. Droming, "The Union Representation Election: A Study in Persuasion." Monthly Labor Revieu', \'ol. 88. No. 8 (August 1065) . pp. 938-943.
Sec Leslie Aspin, "A Study of Reinstatement Under the National Labor Relations Act" (Ph.D. dissertation, Massachusetts Institute of Technology. 1966 ); and Bernard Sanioff, "The Impact of Taft Hartley Job Discrimination Victories," Industrial Relations. Vol, 4, No. 5 (May 1965), pp. 77-94. 181 in such cases is whether the NLRB regional office issues a complaint.' If it does, the risk o£ permanent job loss by unfair labor practice strikers is reduced significantly since complaints are usually upheld by the Board and/or courts.
Assume an employer bargains in bad faith and hi.s employees strike. The strikers may have sufficient economic strength to force the employer to bargain in good faith. If so, presumably they will return to work under a new contract. If they cannot impose significant costs on their employer, however, they can (I) continue to walk the picket line, (2) find other work, or (3) apply for reinstatement. The union, of course, can press the unfair 'After tlie Board issues a complaint, the union may tell the workers to return to work while it presses the charge. Any employer who docs not accept the strikers' applications may incur large back-pay costs.
labor practice diarge regardless of its members' decisions.Î f the strikers apply for unconditional reinstatement, the employer can (1) reject their applications, (2) make an inadequate job offer, or (3) make a bona fide offer. If either (1) or (2) occurs, back pay begins to accumulate, although the process is not as simple as it sounds. Consider an employer who bargains in bad faith and is struck by his employees. Each side faces certain alternatives, and tlie decisions made by the parties set the stage for further tactical moves. The figure illustrates the sequential decision making which can take place.
The employer may capittilate and bargain in good faith at any point during the strike; capitulation may be dictated by any number of factors, including the *This assumes tliat the complaints are "not reversed" by the Board and/or courts. INDUSTRIAL AND LABOR RELATIONS REVIEW unavailability of labor and nonlabor substitutes and the small size of lois inventory. If the strikers shut the employer down, they have reason to stay out since they may force him to bargain in good faith. But ii management hires replacements, the employees cannot impose significant costs on him and are forced to apply for reinstatement and to return to their old jobs or to seek alternatives. Moreover, if the employee conditions his application, the employer need not reply. If the application is unconditional, however, and management makes an unacceptable response, back pay begins and can be collected even if the applicant never returns to his old job. For example, if a striker applies for unconditional reinstatement and the employer rejects him or oifers him an inadequate job, the striker may decide not to return to the old plant before the employer makes a legitimate resjwnse. In such cases, the striker may collect back pay from the time of his application to the point at which he decided not to go back to his old job. But one thing is clear, the employer has no financial liability for the period t^ -to (where tg represents the point in time when the employer responds to the strikers' unconditional applications for reinstatement-see figure) .
The Question of Back Pay There is a strong sentiment and precedent against holding employers financially liable to strikers before they unconditionally apply for reinstatement. Originally, the Board ordered reinstatement without considering the possibility of back pay," but it soon added the backpay feattire.io "Yh^ Board, in an early "Columbian Enameling and Stamping Company, 1 NLRB 181 (1936); Foster Brothers Manufacturinp; Company. Inc.. 1 NLRB 880 (1936) .
"Sunshine Hosiery Mills, 1 NLRB 664 (1936); comment, said, "When employees voluntarily go on strike, even if in protest of unfair labor practices, it has been our policy not to award tliem back pay during tlie strike."^^ It elaborated on this when it refused to accept an argument that back pay should be awarded employees caught in an employer unfair labor practice strike by saying:
We do not agree to award back pay to such strikers, no matter how flagrant an employer's unfair labor practice might be. Snch a policy would, in our opinion not only encourage but also place a premium upon resort by employees to industrial strikes and the interruption of commerce in order to obtain redress of wrongs, rather than promote recourse to the orderly administrative process estabblisbed by the Act. Inasmuch as it is incumbent upon the Board to formulate and adopt such remedies as will effecttiate the policies of the Act. we shall adhere to our practice of denying backpay to unfair labor practice strikers under circumstances such as those in this case."
This statement was reinforced in 1961 when the Board said, "The Act forbids an employer to discriminate to encourage or discourage union membership, but it does not require an employer to reimburse employees who choose voluntarily to be absent from work in the exercise of their rights under sections 7 and 13 of the Act."^3 In a later decision, Board member John H. Fanning dissented from the majority finding that the employer owed back pay to strikers who rejected piecemeal offers of reinstatement. 
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their fellow employees, their election to engage in concerted activity is protected from reprisal, but not financed by the employer. The Act docs not protect an employee from loss of wages as a result of a strike even though the strike was caused by an unfair labor practice. An employee who prefers concerted activity to the status of "strikebreaker" cannot sup at both tables. He cannot be unavailable for work to put economic pressure on his employer to rectify a wrong and at the same time receive full pay for the job from which he has voluntarily absented himself."
This was the posture of the Kohler strikers. They did not apply for reinstatement until 1960, immediately after the Board's finding, and so were not eligible for back pay for the six-year period between 1954 and 1960.
The Data
The data are contained in two separate sets of microfilm-more than 9,000 feet in all. One set contains biographic and employment information on each Kohler striker up to 1954. The other set comprises employment information from [1960] [1961] [1962] [1963] [1964] [1965] . In some cases, it was possible to get employment information on the strikers for the period 1954-1960 as well. The films contained about 1,800 names. There was fairly complete information on some of the people, less on others, and almost none on still others. But the good far outweighs the bad. It is a massive amount of information of the kind which would have been impossible to get without the help of the National Labor Relations Board {botli in Washington, D.C. and Milwaukee). Moreover, many of the people were interviewed by the NLRB between 1060 and 1965, and tliis record is included in the microfilms.
Also important are the affidavits of some of tlie strikers. The.se give an inside "Robert S. Abbot Publishing Company, 139 NLRB 1328 . fn. 4, p. 1330 (1962 . look at the cost of such a strike to the workers. No statistics can illustrate what it must be like for a fifty-five year old man nearing twenty-five years of service and a gold watch (wliich was important to a Kohler worker) to be out of work for five to eight years.
Since the information on each person varies, the population size varies depending on the variables imder examination. The two distinct microfilm sources, initially coded on two separate decks of punch cards, were merged into one deck to facilitate computer analysis.
The Reinstatement Offer and
Strikers' Response There were about 1,780 employees named on the UAW's application for reinstatement in 1960. The company ofFered reinstatement to all except those categorized as: (I) strikers discharged for misbehavior (about 77), (2) strikers who retired (about 108), and (3) strikers who had secured a release (about 82). Releases were short statements signed by employees stating that they intended to sever permanently their employment relationship with Kohler. The release was designed, the authors believe, to distinguish between strikers and voluntary quitters. If the latter lack reinstatement rights, Kohler could minimize back pay penalty costs. Releases were occasionally requested by strikers looking for alternative employment but more often were reqtiired by the worker's prospective employer. Special Master Judge Edward M. DuQuaine initially ruled that Kohler was not required to make an offer of reinstatement to workers who had retired or had obtained a release.'' Stibsequent-INDUSTRIAL AND LABOR RELATIONS REVIEW ly, the court's review of tliis ruling resulted in its reversal.^* The company made two additional offers of reinstatement. In September 1964 the Board, in its supplemental deci.sion, foimd that fifty-seven strikers were improperly discharged for picket-line activity.iT The company, at or near the end of the month, made an offer of reinstatement to the fifty-seven strikers. Kohler made a third offer in February 1965, following Judge DuQuaine's ruling that the company had been guilty of contempt. About 111 additional workers were then offered reinstatement.
In total, the three offers covered about 1,685 workers. Less than 10 percent of the workers for whom the union made application failed to receive an offer.
How many strikers accepted reinstatement? According to Walter Uphoff, the Kohler Company sent letters to about lAOO .striking employees in 1960 offering reinstatement. The company "declined to reveal how many had accepted reinstatement," but a UAW spokesman estimated the figure to be about l.OOO.iŴ e have information on the offeracceptance question for only 1,150 workers-about two thirds of the population of strikers. In this sample, 956 strikers received offers and 456 accepted reinstatement (47.6 percent). It is likely that only a small proportion of the strikers for whom no infoi-mation was available accepted reinstatement, since this group includes those the NLRB could not reach, those who had died, etc. If about 40 percent of those who received offers did accept reinstatement, no more tlian 690 returned to their jobs at Kohler between I960 and 1965.
There were essentially three reasons "NLRB V. Kohler. 52LC 16, 617 (1965) . "Kohler Company, 148 NLRB 1434 (1964 . " Uphoff, op. cit., p. 305. given by the Kohler workers for refusing the reinstatement offer: nearly 20 percent rejected on the ground that the job they were currently holding paid a higher wage; about 14 percent rejected because there was no union contract at Kohler; and about 10 percent rejected because Kohler had put its enamel atid brass divisions on a short (tliirty-two hour) workweek. Most of the remaining workers did not give a specific reason for rejecting the reinstatement offer, although health was apparently another important factor.^"
The General Hypothesis Our central concern here is to identify those cliaracteristics which were associated with an employee's acceptance of the reinstatement offer. A wide range of personal, social, and economic variables which might help to discriminate between those who accepted reinstatement and those who did not were examined. It is readily acknowledged that, given the heavily emotional overtones of the Kohler strike, a worker's decision to accept reinstatement might be the result of complex psychological forces not readily subject to measurement or quantification. Instead, focus was put on measurable characteristics which, on the basis of accumulated labor market research, are associated with a worker's ability to operate successfully in the labor market.
Specifically, the general hypothesis under which the investigation was carried out is as follows; Strikers who were most likely to experience difficulty being reabsorbed into the labor force were considered to be the most likely candidates to accept reinstatement. Past studies of workers displaced because of plant apparently was a frequent consequence of Kohler emplojinent. Many of the older strikers visited Rocky Knoll Sanitorium. sluitdowns and technological change pointed to characteristics related to a displaced worker's reemployment experience. We know on the basis of research conducted by Myers, Shultz, Weber, Ferman, Franke, Wilcock, and others, that older, lower wage, more senior, less educated, and less skilled workers are likely to have the most difficult labor market experience after displacement.^"* We make the important assumption that the labor market experience of workers discharged for union activity approximates that of workers displaced for more ordinary economic reasons, and accordingly hypothesize that, among other variables, age, wage, education, marital status, number of dependents, seniority, and skill level were important determinants oE acceptance of reinstatement by the Kohler striker.
The assumption that the labor market experience of illegally discharged workers is similar to that of workers displaced for economic reasons is probably not valid if the unfair labor strike is quickly terminated and the order of reinstatement issued within a relatively short period of time. In fact, however, the average time elapsed in processing section 8 (a)(5)2i cases from filing to closing is 1,020 days, or nearly three years, for those brought through the court order "NLRA. "Section 8-It shall be an unfair labor practice for an employer.. .(5) To refuse to bargain collectively with the representatives of his employees, subject to the provisions ol section stage.-2 The longer a strike, the stronger the forces which compel the striker to find alternative work. If the employer Iiires replacements and commits obvious unfair labor practices, the worker may realize very quickly that the line between being on strike and being discharged is a thin one.
While our evidence on the experience of the strikers between 1954 and 1960 is fragmentary, it indicates that about 60 percent of the Kohler strikers had found new jobs within two years of the commencement of the strike, i.e., by April 1956; and that nearly 90 percent had found new jobs within four years. (These figures do not include the several hundred workers who returned to Kohler in response to the company's "back-towork movement.") The labor market reabsorption rates for Kohler strikers (as well as for other strikers) are no doubt much slower than the reabsorption rates for economically displaced workers, other things being equal. Nevertheless, if the scanty information we have on the strikers between 1954 and 1960 is at all accurate, it indicates that the great majority of Kohler strikers had at least one job and were otherwise active in the labor market fully four yean before the I960 reinstatement offer. From this it appears that the labor market experience of Kohler strikers, especially by 1960, roughly approximates that of other types of displaced workers.
Factors Related to Acceptance of the Reinstatement Offer Specific factors afEect a worker's decision to accept or reject reinstatement. This sample deals with 922 Kohler strikers for whom nearly complete information was available.
Information supplied by the NLRB.
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Age and sex. Only a small proportion (4 percent) of the Kohler labor force was female. More than 60 percent of the women accepted reinstatement compared to about 40 percent of the men. However, there were too few women in the sample from which to draw significant conclusions; therefore, the sex variable was not included in the analysis. Table 1 shows that the percentage of Kohler workers in each age category accepting reinstatement (the acceptance rate) increased with age and t!ie percentage rejecting decreased. Of the strikers over 40 years of age in 1960, 48 percent accepted rein.statement compared to 31 percent of those 40 and yotmger; chi-square tests show that the association between age and reinstatement is significant at better than the .01 level. Moreover, the average age of those accepting reinstatement is 4L2 years compared to 37.7 for those rejecting the company's offer. This difference is statistically significant at the .01 level. Note: X« = 35.9; df =« 9; 0 < .01.
Marital status and number of dependent children. Fortunately, the data also allowed distinction between married men with and without a working wife. Married men whose wives were not working were much more likely to accept reinstatement than strikers with working wives. Single, divorced, and widowed men (roughly 13 percent of the sample) fall into a middle ground in terms of acceptance rate.
The number of dependent children also exerted an influence on a striker's decision on reinstatement, as shown in Table 3 . The larger the number of dependent children, the more likely a striker was to accept Kohler's offer in 1960. The chi-square test is again significant at less than .01. For example, only about 33 percent of the strikers with no children accepted reinstatement as compared to 70 percent with families of five or more. Moreover, the mean number of dependent children of strikers rejecting reinstatement is 1.5, whereas it is nearly 2.0 for those returning to their old jobs (difference is significant at less than .01; t = 3.03). Table 4 shows the effect of both marital status (including the labor force status o[ the wife) and number of dependent children on the strikers' response to reinstatement. For example, for strikers with no dependent children, 37.9 percent of the single, divorced, and widowed accepted reinstatement; 31.5 percent of those married without a working wife accepted reinstatement; and 26.7 percent of those married with a working wife accepted reinstatement. The relationship between marital status and reinstatement for strikers with zero dependents is not significant, as judged by the chi-square test.
There is a strong association, however, between marital status and reinstatement for workers with one or two dependent children. The chi-square test is significant at better than the .01 level. Table  4 shows that differences are particularly significant between men with and men without working wives and those with one or two dependent children. Strikers whose wives were not working were much more likely to accept reinstatement. Because of the relatively few strikers with three or more children, a significance level of any real value for the association between reinstatement and marital status, distinguishing men with and without working wives, could not be determined.
It can be noted, therefore, that whether the strikers were married and had a working wife seems to have been a major determinant of their response to reinstatement if the household had one or two children. In households with no dependents, there was a tendency to reject reinstatement, regardless of marital status Influence of Workers' Education, Seniority, and Wages Education, Studies of the lahor market have shown the influence of education on the reemployment experience of displaced workers; i.e., less educated workers clearly have a more difficult time finding alternative employment than the more edticated. It would follow, then, that the less educated Kohler worker wotild be the most likely to accept the reinstatement offer. Table 5 shows the marked difference in acceptance rates between high school graduates and those without a high school diploma. tt -2.9.
Nearly half (47 percent) of the Kohler workers in Table 5 had completed fewer than nine years of school; only about 1.4 percent had gone beyond high school. Just under 70 percent of the small number with more than a high school education rejected reinstatement; their alternative opportunities made a return to Kohler unattractive. In general, the mean level of education was less for those accepting reinstatement than for those rejecting-9.28 years to 9.73 years respectively, and this difference is significant at less than the .01 level.
Before tlie 1954 strike, almost all the Kohler strikers (about 90 percent) !iad been employed in semiskilled work. It is difficult to differentiate between them on the basis of skill, except, perhaps by their level of education.
Seniority. One might expect that workers with long years of service at Kohler would be more likely to accept reinstatement tlian short-ser\'ice workers. In other collective bargaining relationships, high seniority usually means that the worker has accumulated certain nonvested job-related benefits. It may also imply that a worker is more "loyal" to his employer and more attached to his job. At Kohler, however, long service did not necessarily mean added tangible benefits for the worker. The Kohler employee Iiad seniority rights only in his department. The company refused to recognize any limits on interdepartmental transfers, and workers frequently found that their seniority was dissolved by an intraplant job change. Layoffs were not related to seniority, nor were pensions. Seniority was taken into consideration on promotions only when ability of the candidates was equal. There was no "posting and bidding system" on joh advancements; Kohler firmly believed that workers should be rewarded on the basis of merit alone. Disagreement over seniority rights was one of the major causes of the 1954 strike.
Despite the weaknesses in Kohler's seniority system. Table 6 demonstrates that workers with longer service were more likely to accept reinstatement. The mean seniority for workers accepting re- instatement was 13.5 years, three years more than those rejecting; and this is Iiighly significant. The chi-square test on the association is also significant at better than the .01 level.
What accounts for the relationship between seniority and reinstatement? It is true, of course, that there is no way of telling how much stronger the relationship might have been if .seniority had been more meaningful for the strikers. Also, seniority is highly correlated with age (the correlation coefficient is 0.71). And the use of discriminant analysisdiscu.ssed in a subsequent section-reveals age to be a stronger predictor of the striker's reinstatement decision than seniority. It might also be argued that more senior employees had a tendency to accept reinstatement not because seniority meant a great deal to them in 1960, but Ijecause of their expectation that the establishment of positive collective bargaining at Kohler would lead to the enhancement of the seniority system.
Wages. Wage data available on the Kohler employees is limited principally to hourly rates paid to the workers in 1954 prior to the strike.^' "* The median hourly wage of the Kohler worker before the 1954 strike was approximately g;i.8O. Sixty percent of the Kohler strikers had been making between $L50 and 32.00 an hour. The hourly wage offer made to workers accepting reinstatement in 1960 was not much higher than the liourly wages paid in 1954; however, Kohler did increase wages by about 16 percent between April 5, 1954 and November 24, 1958 . Of more importance, though, and as noted earlier, Kohler cut the workweek to thirty-two hours principally to insure that as many as possible of those workers hired after 1954 could continue in employment. As a result, returning strikers had weekly earnings which were not much more than 80 percent of their 1954 level.
It is clear from Table 7 that there was a strong relationsliip between the strik- er's hourly wage rate in 1954 and his decision to accept reinstatement. For useablc sample in iliis section is reduced to 624. In this smaller sample, 53.8 percent accepted reinstatement. Comparing the smaller sample of acceptances with the larger sample used in preceding sections, however, reveals no significant differences between the two groups in terms of the means and variances of the variables analyzed in this article. The same is inie of the larger and smaller samples of rejections.
example, over 83 percent of the workers in the low-wage category accepted reinstatement, whereas only 23.4 percent of those workers who had earned S2.00 an hour or more in 1954 returned to Kohler in 1960. Moreover, the mean 1954 wage of those accepting reinstatement was $.23 an hour less than those rejecting the company's offer.
It is interesting to see how education affects the relation between wage level and reinstatement. Table 8 indicates that the chi-square test on the wage-reinstatement relation is highly significant within each of the three education categories. The same strong inverse relation between wage and percentage accepting reinstatement is still present, even when disaggregated by educational attainment. On the other hand, much of the significance of the education-reinstatement relation is eliminated by holding the wage rate constant; it disappears completely for those who had earned under $1.50 an hour.
It might be thought that the Kohler workers* wage rates are related not only to education but also to seniority and age. Regressing wages on these variables, however, reveals no significant relation: i = 1.87196 -
.00303X2 (.00181) .00375X3 (.00630) R2 = .0163 F = 3.420
The regression equation shows that less than 2 percent of the observed variation in the Kohler employees' 1954 wage rates (Xj) can be explained by age (Xo), education (X3), and seniority (X^). None of the regression coefficients is significant. Note that even the signs in the equation nm counter to a priori expectations. Adding the variables of number of dependent children and marital status doe.s nothing to improve the fit. Wage rates, therefore, appear to be virtually independent of the other variables examined in this analysis.
It may be that a better fit would be obtained if it were possible to use some better measure of earnings, rather than the simple hourly wage rate. The apparent independence of the Kohier wage structure may reflect the company's ideo- Discriminant Analysis Discriminant analysis was applied to the data in order to determine which linear combination of the variables examined best discriminates between those accepting and those rejecting reinstatement. Discriminant analysis is similar to regression analysis, except that regression analysis is most applicable to cases in whicli the dependent variable is continuous, whereas discriminant analysis is most applicable to cases in which the dependent variable is dichotomous (as here) or polychotomous. The technique is especially appropriate when one is not trying to detennine whether or not two samples are from different populations, but rather when one is attempting to estimate how closely the characteristics of one subject resemble the characteristics of the group to whicli he belongs (or is likely to belong). The discriminant technique produces an equation, or function, wliich generates a "discriminant score," or index, for each subject.^^ The higher or lower the score, the greater the HkeHIiood that tl^e .subject belongs to one group as opposed to the other. If the function is capable of perfect discrimination, then the score it generates for each individual will place him within the group to which he, in fact, belongs.^o in the canned computer program used in the analysis. The means are computed within each group for each variable. Dî s a measure of the weighted difference of the means, where the weights are the coefficients of the variables in the discriminant function. An F-value is computed using the values of D2, and the significance of the equations can be tested in the usual way. All of the twenty-two equations in Table 9 are significant at the 5 percent level or better. The equations are ordered on the basis of the number of strikers correctly predicted by the equations to be within either the acceptance group or the rejection group.
In the absence of any knowledge of the strikers, chance alone should permit us to predict the reinstatement decision for 50 percent of the strikers. Knowing the hourly wage rate allows prediction of the striker's decision in about 71 percent of the cases (equation 1). This is significantly better than chance. The addition of other variables to the discriminant equation, however, reduces the predictive power of the equations. For example, equation 2, in which age is combined with wage, predicts 70 percent of the strikers' decisions correctly-still significantly better than chance, but less powerful than wage alonel The most powerful discriminant equations, in the sense of predictive power, all contain the wage variable. The most powerful equation in the absence of the wage variable (equation 13) combines the other five variables and predicts 64 percent of the strikers' deci.sions correctly-7 percent less than the wage variable by itself, but still much better than chance.
When wage is excluded from the equations, age is the next strongest determinant of a striker's reinstatement decision. When both wage and age are excluded, seniority is the third strongest variable; INDUSTRIAL AND LABOR RELATIOr^JS REVIEW by itself, it predicts 61 percent of the strikers' decisions correctly (equation 18). Because of the intercorrelation of age and seniority, however, when age is included in the equation, seniority loses much of its force. The discriminant equation which includes the wage variable alone is the most powerful predictor, but this fact should not be interpreted to mean that the other variables are unimportant. First, as noted above, all the equations in Table 9 are significant, in the sense that they could not have arisen by chance alone. Second, the use of chi-square and means tests in earlier sections showed that each of the six variables is related to the striker's rein,statement decision.
Summary
The authors' general hypothesis-that the most disadvantaged worker in the labor market would be the most likely to accept Kohler's offer of reinstatement-is borne out by the evidence. Lower wage, older, less educated, less skilled workers with greater family obligations were the most likely workers to accept Kohler's court-ordered ofFer.^fl It is known from the accumulated research on the operation of the labor market that these are the traits of workers who have the most difficult time finding reemployment after displacement. The market does not seem to afford them the protection it provides other workers. But in a sense, reinstatement does; it restores the disadvantaged to their jobs. Admittedly, they had a long wait, but eventually work became a reality. In this sense, the remedy was effective even though only 40 percent of all strikers offered jobs accepted. In other words, measuring the effectiveness of the reinstatement remedy in terms of the simple proportion who were restored to tlieir jobs indicates that a minority elected to take advantge of the reinstatement offer; undoubtedly, this was not the intended result of the remedy's use. On the other hand, by examining the characteristics of those who returned, we have shown that the remedy did afford some protection for those strikers who were likely to be most adversely affected by an unfair labor practice strike.
Although the evidence tends to show that workers displaced for economic reasons and workers discharged after an unfair labor practice strike have similar experiences in the labor market, there are important differences between the two types of displaced workers, which include the following.
(1) The economically displaced worker knows immediately that he is permanently terminated and must reenter the labor market to find alternative employment. The worker caught in an unfair "An interesting iniplication ot this is that employers in long unfair labor practice strikes incur the cost of losing their best men-the ones who do not return. labor practice strike may expect a quick end to the strike or ultimate reinstatement, and this expectation may keep him from making a serious search for anotlier job until he is finally convinced or compelled to do so by the circumstances o£ his displacement.
(2) The economically displaced worker often may expect remedial assistance from his employer in the form of transfer opportunities, retraining, severance pay, placement services, and the like upon his termination. Of course, this help would not he available to the worker replaced during an imfair labor practice strike.
(3) Public policy has been devised to aid the economically displaced worker. Aid includes unemployment cotnpensation, retraining, and other manpower programs. Most of these programs are closed to strikers on the assumption that their lack of work is largely their own fault.2" This assumption may be difficult to justify in the case of a worker caught in an unfair labor practice strike. These workers have an extended period of joblessness aggravated by their employer's unlawful actions.
Moreover, Kohler did not bargain with the union until June 1962, nearly two years after the Board had found the company guilty of bargaining in bad faith. As a result, the wages, hours, and working conditions which existed in 1954 prevailed until June 1962, when the UAW finally won a substantially improved oneyear contract. Since then, the UAW has negotiated six one-year contracts %vith =^An exception would be the tmeinployment cornpen.sation laws in New York and Rhode Island which pennit strikers to colleet unemplovinent after seven weeks on strike. See U. S. Kohler; and according to Raymond Majerus, Kohler workers' wages are now on a par with the wages of other employees in the organized sector of the plumbingware industry.-T hese differences raise a general question: Wliat is the remedial intent of reinstatement with or without back pay? Is it designed to (1) restore the status quo ante, (2) promote positive collective bargaining, (3) minimize industrial unrest, or (4) some combination of these? Board member Gerald Brown recently asked, "How is it possible to restore the situation to where it would have been if tlie good-faith bargaining required under the law had occurred I or 2 or 3 or more years before?"^® This seems to mean two things. First, how can legal or Board processes be accelerated to reduce the time between the issuance of a complaint and a Board order? And second, how can we make "the position(s) of the wronged parties the same as before the commission of a wrong."^" Recommendations It is always possible to speed up any bureaucratic process if one has sufficient funds. But the Board does not have unlimited funds to spend to become more efficient. The Board could streamline its administrative machinery to decrease case loads, but this would not decrease to any extent the time between a complaint and an order.
What about restoring the status quo? Is this even possible? Taken literally, one might be restoring the conditions just prior to an 8(a)(5) strike which in fact caused the strike, instead of restoring conditions which would lead to goodfaith bargaining. How can one restore what never existedl It seems more fruitful to take another tack; that is, instead of restoring the status quo ante, why not attempt to promote positive collective bargaining? This approach might minimize industrial unrest as an outgrowth of bad-faith bargaining.
An obvious solution would be to devise a remedy which encourages good-faith collective bargaining. One way to do this would be to increase the cost of bad-faith bargaining. The back-pay portion of the reinstatement remedy aims to compensate the unfair labor practice strikers (or 8{a)(3) dischargees). In this sense the remedy is nonpunitive, not a private award for personal damages, but a sum given in the public interest in vindication of public rights.3i But if employers guilty of bad-faith bargaining must pay workers who protest such behavior, then awarding back pay is costly to them. From the employer's standpoint then, back pay is punitive, i.e., he pays for committing a wrong.^T he rational employer who must pay for his wrongs is likely to consider the costs of bad-faith bargaining. If the costs are greater than zero, they would logically tend to inhibit his propensity to engage in unfair labor practices. Increased costs, therefore, could lead to less bad-faith bargaining. If costs were increased infinitely, unfair labor practices would cease entirely, since any rational employer would prefer to stay in business than to commit an unfair labor
•^Smith d.b.a. Clayton Willard Sales. 1960. ecu NLRB P 18707.
•"Millis and Brown, op. cit., p. 48S.
practice and then be forced to cease operating. But this kind of remedy is unthinkable, since it certainly would not encourage "the practice and procedure of collective bargaining."^^ Tliere may be some cost greater than zero and less than infinity, however, which would stimulate positive collective bargaining practices and minimize employer (and union) unfair labor practices.^'* Tliat the costs imposed on Kohler in the form of back pay were not sufficient to achieve desirable goals should be selfevident. Indeed, there is good reason to believe that the remedies employed by the Board in 8(a)(5) cases have not succeeded in discouraging employers from engaging in bad-faith bargaining. Section 8(a)(5) bargaining cases have increased significantly in recent years-from 1,311 cases in 1959 to 3,811 in 1966.35 One way of increasing the costs of badfaith bargaining is to require an employer to add to back pay the amount the employees might have gotten if the employer had bargained in good faith.^s For example, the Board might require that an employer found guilty of badfaith bargaining would have ninety days to come to terms with the union; if at the end of thi.s period he does not comply "National Labor Relations Act, sec. (1), "A strong case can be made that behavior which is initially forced on unwilling parties eventually becomes accepted. See Milton Rokeach. The Open and Closed Mind (New Yorit: Basic Books, 1960) .
""NLRB. Annual Report, for fiscal years 1959 through 1966. Tables 1 and 2. ••.See Ex-Cell-O Corp. v. UAW, 25-CA-2377. Recently, attorneys for the UAW argued similarly that the Board should order employers guilty of bad-faiih bargaining to "compensate each of its employees for the tnonetary value during the i>eriod of the unlawful refusal to bargain of such additional wage and related benefits as it is reasonable to conclude the union could have obtained through bargaining." witli the Board's order, the additional penalty could be imposed.
The penalty would have two basic parts: first, reimbursement of the net back pay accumulated by employees from the date of their rejected application for reinstatement; and second, reimbursement of the amount the employees might liave received had the employer originally bargained in good faith. The estimated wage increase could be applied from the date of the unfair labor practice charge.
How would this latter amount be determined?^' If this penalty were to be applied, the Board would have to identify a set of firms similar to the one in question which were organized by similar unions at the time the union made the bad-faith charge. The Board would compare wage increases in this group with wage increases in another group of similar unorganized firms over the same time period. The mean wage and fringe differences, if any, would be an additional penalty. The practicality of this approach leaves a good deal to be desired. Moreover, it would create an administrative nightmare. Even if one had some general estimate of the impact of unions on wages, it seems unreasonable to give UAWs brief in the Ex-Cell-O case ts up the difficulty of estimating the economic impact of unionism. There is a calculation of the average wage and fringe difference before and after a union contract for sixty-six UAW unions certified bv the Board between April and September 1966. These values may be inadequate estimates of the penalties to be applied to employers hargaining in bad faith for at lea.st two reasons. First, there is no classification of firms by size, geographic location, industry, profits, technology, and market structure, viz some correlates of bargaining power. As such the wage increase ranges from 7^/hr. to 45r/hr. Second, there is no control, so there is no way of knowing what the wage increases were like for a similar sample of finns which were not oi^janized by UAW unions between April and September 1966.
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to a particular union all the gains that other unions obtained over many years of bargaining.
It seems more practical to offer a somewhat different recommendation. Rather than add to hack pay the amount the employees might have received if the employer had bargained in good faith, it would be simpler to fine the employer from the date of the unfair labor practice charge. The amount of the fine could he the average wage gain obtained by unions in a relevant industry during negotiations which took place around the time of the unfair labor practice charge. However, this fine would not be an estimate of the amount employees might have received if the employer had bargained in good faith. It simply would he a fine. This may be a dubious distinction, but it may soften criticism of the recommendation as well as make it academically palatable.
Moreover, it is also recommended that the Board, in setting the fine, be free to consider other relevant factors. For example, the Board could adjust upward or downward the level of the penalty according to whether the employer was a first-time offender or a flagrant violator of the law. In addition, the Board might consider changes in the cost of living, adjttsting the amount of the fine to reflect changes in the Consumer Price Index.
Modifications to the Reinstatement and Back-Pay Remedy Two additional modifications in the reinstatement and back-pay remedy are also recommended.
(1) The Board should modify the requirement that strikers make an unconditional application for reinstatement. Strikers should be permitted to add to their application the "condition" that the employer obey the Board's order to bargain in good faith. If this rule had been applied in the Kohler case, it would have resulted in about one and one-quarter years of additional back pay for about 150 workers who refused Kohler's offer in I960 because the company was not bargaining in good faith.
(2) The Board should require that the employer make explicit and concrete offers of reinstatement. Many strikers returned to Kohler in 1960 without knowing that the company had cut the workweek to thirty-two hours. The Board should require that the company's offer contain the exact job, shift, hours, rate of pay, and other relevant conditions of employment.
This proposed remedy could have unintended results. That is, increasing the costs of bad-faith bargaining may not neces.sarily stimulate good-faith bargaining. What may occur is more sophisticated bad-faith bargaining (which could be extremely difficult to prove). The application of our remedy also may lead to increased involvement by the Board in the collective bargaining process and therefore to increased legalism in section 8(a)(5) cases.
Is there another way to promote positive collective bargaining? Suppose there were no Board, no third party to turn to in these kinds of bargaining disputes. Would tlie UAW, under these circumstances, have mounted a more effective strike? Could it have forced Kohler to bargain in good faith before 1962? Would the resolution of this conflict by raw power have satisfied congressional intent as reflected in the NLRA? If the answers to these questions are yes, would the elimination of section 8(a)(5) be a better way to promote and encourage positive collective bargaining than by "tinkering with the existing remedy"?^Ê liminating section 8(a)(5) is a drastic step and one which is hard to recommend in the absence of conclusive findings about the consequences of such a move.
Section IO(c) of the Act gives the Board broad remedial powers and "charges the Board with the task of devising remedies to effectuate the policies of the Act."39 Philip Ross lias said.
The major shortcoming of the NLRB lies in its faikirc to adopt ade(]uate and realistic remedies in those cases where the employer lias unmistakably demonstrated a continuing intent to frustrate the Act.'" Moreover, "The detection of unfair practices means little if the only sanction is social embarrassment. The NLRB's challenge. . .is the formation of specific, yet flexible orders that give coordinated effect to the Act."*i Our recommendation is certainly in accord with current legal thinking.
